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As Edward S. Gilbreth phrased it in the Chicago Daily News
at the beginning of June, 1970, battle lines were being formed
at the Convention as the long-awaited Bill of Rights Report was
coming up for consideration on so-called first reading. (There
were to be three readings in all.) Our committee, as Gilbreth
said, had "wrestled" with the "hottest issues." Now the Con-
vention as a whole would face the day of judgment on such basic
matters as abortion, gun control, the death penalty, free speech,
right of privacy, search and seizure, and eminent domain, not to
say such other explosive matters as non-discrimination, prelimi-
nary hearings for those accused of felonies, a new preamble -

the inventory of fireworks was almost inexhaustible. There were
twenty-seven proposed sections and the preamble, ten with mi-
nority reports. How long would it take the convention to battle
its way through the agenda? The optimists, according to Gil-
breth's soundings, were saying two weeks: the pessimists a
month. And the Convention could not really spare that time.
President Samuel Witwer was constantly reminding us that we
were a month behind schedule. There were rumors of deals
between Downstate delegates and Cook County Democrats, be-
tween this group and that, on various proposals. Deals could
not stop oratory under the generous rules of the Convention.
When the rules were originally submitted to the Convention for
a vote, they had been considerably more generous in the amount
of time permitted each delegate for speech-making. I had made
the successful motion lopping off five minutes from the proposed
time allotment. As time had gone on, I had regretted that I
had not attempted to reduce the allotment further. Of course,
I favored full debate, but I felt that the orators, of whom we
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had a God's plenty, including one of His priests, could learn
to be less prolix; they could say more in less time.

Victor Arrigo gave a foretaste of what was to come well
before his individual dignity section was presented. There was
a proposal to delete mention of the World's Columbian Exposi-
tion of 1893 from the new Constitution. Of course, everyone,
including Arrigo, knew that the provision was no longer neces-
sary. It had fulfilled its function and those many, like Thomas
Kelleghan, who found each word and phrase of the 1870 lan-
guage sacred and immutable, were reconciled to its disappear-
ance from the basic charter. Arrigo organized a mock protest,
in which he drew in virtually all of the delegates as honorary
Italians, protesting all affronts to that noble race of descendants
of the Romans. He declared that removing the provision would
give support to "scurilous claims" that Columbus was not the
true discoverer of America. For fifty-five minutes, by the sol-
emnly moving clock, Arrigo recited the valorous deeds of gallant
Italians, and twenty (presumably of Italian descent) momen-
tarily passed their votes in protest against kissing off the Colum-
bian Exposition. Thomas J. McCracken, almost every discern-
ing person's favorite Daley Democrat, consoled Arrigo that
"none of us are anti-Columbian, although in political philosophy
some of us are accused of being pre-Columbian."

Thus was the stage set for the debate to come on individual
dignity, with further flurries when anyone was so unwise as to
refer to the Latins, Romans, Italians, Sicilians or other designa-
tions, noble or ignoble, of Arrigo's proud ethnic group. Once a
clergyman, in his invocation to the Convention, dared speak dis-
paragingly of some specimens of the Italian group. That meant
more Arrigo oratory; and one could be sure that it would be
stored up for the ultimate perorations.

On May 22, 1970, the Report of the Bill of Rights Commit-
tee, its Proposal No. 1, was formally presented to the Conven-
tion. One week later, on May 29, the first action with respect
to it was taken by the Convention in what is called the Commit-
tee of the Whole. After the chairman and some of the members
of the committee had outlined various sections and answered
questions from the floor, President Witwer asked that some of
the less controversial sections be voted on. Although this was
contrary to the procedure that the committee had insisted on, I
acquiesced. Five sections with no changes from the 1870
Constitution were approved - Section 1 (Inherent and Inaliena-
ble Rights), Section 3 (Religious Freedom), Section 15 (Subor-
dination of Military Power), Section 16 (Quartering of Soldiers),
and Section 18 (Free and Equal Elections). No section as to
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which any delegate raised any question or suggested the consid-
eration of amendments was voted on. Then the convention re-
cessed for the weekend.

On June 2, consideration of the Bill of Rights resumed.
Six sections were approved, in some instances with amendments
and in other instances without change. Section 4 (Freedom of
Speech) was approved with the defeat of the minority report to
delete the clause on truth as defense in libel actions. Section 5
(Trial by Jury) was approved after being amended to provide
that the General Assembly may authorize juries of not less than
six nor more than twelve. Lewis Wilson had proposed the
amendment, largely on the recommendation of Chief Justice
Underwood of the Illinois Supreme Court, made in his letter to
the chairman of the Committee. Section 9 (Rights after In-
dictment) and Section 10 (Protection against Self-incrimina-
tion) were approved as submitted. Section 11 (Limitation of
Penalties) was amended, on motion of Leonard Foster, to add
the previously defeated in committee objective of rehabilitation
of offenders, and then approved, after the defeat, 54 to 50, of an
amendment to prohibit the death penalty. Section 20 (Funda-
mental Principles of Civil Government) was approved after the
addition of a statement on individual responsibility, proposed by
Dwight Friedrich and previously defeated in committee.

The next day, June 3, five more sections were approved on
first reading: Section 8 (Indictments), Section 14 (Ex Post Facto
Laws), Section 17 (Right To Assemble and Petition), Section
19 (Right to Remedy and Justice), and Section 23 (Preliminary
Hearings). The minority report urging the deletion of Section
23 was defeated. The portion of Section 14 relating to the
State's immunity to suit was postponed to June 17 and, at that
time, ruled out of order by reason of the adoption of a General
Government proposal on the same subject. The change in
Section 17, the phrase, "to associate freely," was deleted.

The following day, June 4, only two highly controversial
sections - 2 (Due Process of Law and Equal Protection) and
6 (Searches, Seizures, Interceptions and Privacy) were ap-
proved. As to Section 2, the minority report, urging the deletion
of the phrase, "including the unborn," was approved, 80 to 32,
after an extensive and exciting debate, of which we shall have
more to say later. Four amendments to Section 6 were defeated
before first reading approval of the section.

On June 5, Section 15 (Right of Eminent Domain) was
amended to delete the reference to "impaired use" as the basis
for compensation and amended, also, to delete the requirement
for compensation to "full extent of loss"; then the section was
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approved after the minority report was withdrawn, its purposes
having been achieved by the floor amendments. The same day
the majority preamble was approved after the defeat of the
minority report.

On June 9, four sections were considered, some with ex-
tended debate. Section 21 (Rights Retained) was readily ap-
proved. Section 22 (Freedom from Discrimination in Employ-
ment and Property) was approved with relative ease, 90 to 6,
despite the prior fears that it might face the difficulties that
open housing and fair employment proposals always encountered
in the General Assembly. Section 24 (Public Employment) was
deleted, after a struggle, when the minority report against any
provision on the subject was approved. Section 25 (Basic
Needs) failed to obtain the 59 votes required by the Convention
rules and was sent back to the Committee, which took no further
action on it.

The next day, June 10, two sections - Section 26 (Indi-
vMual Dignity) by a vote of 60 to 27 after acrimonious debate,
and Section 7 (Bail and Habeas Corpus) by a vote of 82 to 0 -

were approved. The approval of Section 26 was preceded by
the defeat of the minority report which urged that no such
section be added to the Bill of Rights. Despite the unanimous
approval of Section 7, it had been preceded by a debate on the
minority report, subsequently defeated, which favored the liber-
alizing of the bail provisions.

The same day, June 10, the authors of the unsuccessful re-
port on bail, Gertz, Albert Raby and Bernard Weisberg, pre-
vailed with their minority report on liberalized provisions as to
fines in criminal cases, and Section 12 (Imprisonment for Debt)
was approved as amended by the minority report.

The next day, June 11, there was a classical debate on Sec-
tion 27 (Right to Arms). The minority report of Gertz, Raby
and Weisberg, opposing such provision, was defeated, and the
majority Section 27 approved 86 to 16. The minority made
more noise than the vote indicated.

The same day, the suggested sections on consumer protec-
tion, proposed by David Stahl, and individual privacy, proposed
by Paul Elward, were defeated.

Now the Preamble and Bill of Rights were in the hands of
the Committee on Style and Drafting and Submission to prepare
for second reading.

But after this cursory summary of the Preamble and Bill
of Rights on first reading, it will be well to retrace the story
and tell some of the more exciting episodes of the floor debate.
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Space does not permit a full account of the debate on each
section, or, indeed, on many. Only the flavor may be savored.

Some of the motivation that went into the strong vote on
the right to arms provision was described for me by delegate
Ralph Dunn, from Du Quoin in Southern Illinois. Dunn called
himself and J. Lester Buford, Robert Butler, Henry Hendren
and David Kenney the "Mountaineers." Dunn felt, instinctively,
regardless of his own beliefs, that the people in this area would
not be too enthusiastic about the new rights that we set forth in
the Bill of Rights, save for the gun section. But he knew that
our Committee was one of the true sights of the Convention,
and he made it a point to have his visiting constituents spend
time with us. He would point out Father Lawlor, Raby and
myself as "a distinguished and famous group" and tell of my
activities in the Leopold and Ruby cases and, "if it was a proper
audience," of Father Lawlor's exhibit of a fetus in a bottle.
Dunn is not a gun owner nor a hunter, but he knows his people.
So when some of his constituents - the Pinckneyville Business
and Professional Women's Club - were in the visitors' gallery,
he made his famous speech in support of the gun section, know-
ing that word of it would be taken to the folks back home. He
said, in the highly personalized fashion that distinguished him:

"People in Southern Illinois perhaps are closer to frontier
days than some of you urban dwellers. Many of our ancestors
came from Virginia through Tennessee and Kentucky and set-
tled in Illinois not too many generations ago. If someone tried
to take my grandfather's gun away from him, that person would
have suffered bodily harm!

"And I'm sure you know, people in our district are very
much opposed to the present gun-owners registration law. Rep-
resentative Gale Williams has won great fame and honor in his
district by leading the fight for repeal of this onerous law. Had
this proposed amendment never been offered, no one would have
felt injured, but since it has been proposed, to not pass it will
make the people of Southern Illinois feel that a right has been
taken away. I submit the feeling among our people is that gun
registration is a first step toward confiscation of weapons.

"I submit that guns still serve many useful purposes in
Southern Illinois: many a father has a shotgun in his closet
that is used on certain social occasions. I certainly don't want to
deny him that privilege."

I had assumed that the Cook County Democrats would
oppose the provision when the Corporation Counsel of Chicago,
Richard L. Curry, the Mayor's own cousin, sent Marvin Aspen, a
highly regarded personal representative, to the Bill of Rights



220 The John Marshall Journal of Practice and Procedure [Vol. 5:215

Committee to correct the impression given by Leonard Foster
that the proposed gun provision was agreeable to him. He and
the Chief of Detectives of Chicago, Michael Spiotto, made it clear
that they favored the most rigid gun control. But Paul Elward,
for long an advocate of such control in the General Assembly,
declared, with amazing conviction: "For the first time we are
getting constitutional underpinning for gun control legislation.
This invalidates no existing law or ordinance." He added,
piously: "We need less violence in our society, verbal as well as
physical."

That was the very reason I could not understand why the
"Daley cohorts," as I described them in an appeal to the Con-
vention, were going along with the gun proponents. I read some
comments by Daley in the morning press when gun violence
against the police was reported. Guns will be used when they
are around, I stressed. Weisberg made a more eloquent plea in
behalf of our minority report, as did some of the best men and
women at the Convention. We were fortunate to receive as
many as forty votes for our report, considering the unnatural
ganging up against us. That was our high tide. Following
the defeat of our report, the majority proposal won 86 to 16.
That was what almost invariably happened at the Convention.
Once the opposition was downed, many who had favored its
viewpoint would swing to the majority viewpoint. That is why
one must study the interim votes in order to size up a situation
accurately.

The Mayor's own son, Richard Daley, with whom I had
enjoyed an excellent personal relationship, reacted strongly to
my use of the phrase, "Daley cohorts." He read into it a critical
spirit that was not intended, and I thought it politic to say so
in a speech in response in which I stressed my long-time support
of Daley, despite our differences. On another occasion I re-
minded the party stalwarts, such as Elward, that I had been a
registered Democrat for forty years, while some of them were
non-voting youngsters. This prompted young Michael Madigan
to come up to me and say, "Elmer, do me a favor - don't
register as a Democrat next time." The most serious debates
were relieved by such by-plays. For myself, I was content to be
judged by such staunch Democrats as Thomas McCracken and
Philip Carey, rather than the shrill partisans, who made it so
difficult to reach a consensus on any issue.

While the first-reading debate was still going on in the
Convention Committee of the Whole as to the Bill of Rights,
the Chicago Sun-Times published one of its numerous editorials
on our work. It said:
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"We have found occasion for both criticism and praise,
because the Bill of Rights contains sensitive, controversial, even
volatile, matter. Still to be debated, for instance, is an unfor-
tunate freeing up of the right to keep and bear arms. Our
stand there is well known. We favor more control, not less.

"Nonetheless, we think it proper that the committee which
constructed the proposed Bill of Rights be credited for a difficult
job well done."

It told of the dedicated spirit in which we had worked, on
committee and in the general sessions of the Convention. It
concluded:

"We commend the Bill of Rights Committee, a disparate
group of individuals, for doing as well as it has with this basic
democratic task."

There is much that can be said about the effort to abolish
the death penalty, and, for clarity, it should be said in one place,
rather than broken up in segments. I have always had great
moral fervor against the ancient and barbaric institution of
capital punishment. I have filed amici curiae briefs in death
cases in the United States Supreme Court in behalf of the
American Civil Liberties Union, various religious denominations
and others, and have made countless speeches and written many
articles on the subject. Naturally, I filed a Member Proposal
on abolition, but I gave hard thought to the advisability of im-
pairing the chances of the approval of the proposed Constitution
by pushing abolition. I talked over the matter with Bernard
Weisberg, who felt as strongly as I did and whose judgment I
respected. Despite the strong and moving testimony that was
introduced, we decided against going through with a committee
vote.

Then the section on penalties after conviction came up
before the Convention, and Wayne Whalen, seconded by Robert
Canfield, a former State's Attorney and a Republican, and Philip
Carey, a Daley Democrat, moved an amendment to ban the death
penalty. Now that the issue was raised, I felt under the moral
compulsion to support the amendment and I did as much as
anyone in its behalf. Much to my amazement, we lost by a
narrow vote, 54 to 50, despite the strong opposition of Paul
Elward and other retributive-minded delegates. As I left the
chamber following the vote, a number of delegates, including
Lewis Wilson, volunteered that if there were a separate submis-
sion on abolition, (that is, a choice given to the voters) they
would support it. For the first time, I developed a degree of
optimism and began to work diligently toward adoption of a
separate submission proposal. Although it remained the
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Whalen-Canfield-Carey proposal,, I think that my role was at
least as important in lining up support. Clifton Kelley, a young
black delegate, was of the greatest help to us. Almost all of the
blacks -were with us, including organization stalwarts like Odas
Nicholson. On second reading we prevailed. By third reading,
I personally was able to win over some of the opponents, as we
won handily. This was fortunate, as some of the supporters
were not around when the vote was taken. Thus are issues
decided in any deliberative body! For the first time, I permitted
myself a large degree of optimism.

Then came the time when we were supposed to line up
popular support for. abolition. The Illinois Committee for the
Abolition of Capital Punishment mounted a campaign for the
proposal, with the renowned lawyer, Albert Jenner, Jr., as hon-
orary chairman, and Hans Mattick, Willard Lassers and myself
as the active leaders. We had a budget and a staff and probably
the best literature on any proposal. We used the radio and
television, the churches and the black community. There was no
active campaign against the proposition. Neither political party
took a stand. For years public opinion polls had shown an in-
creasing percentage of the people against the death penalty -

until the law-and-order syndrome set in. I debated with the
State's Attorney of Cook County over television and seemed to
win on points. But when the votes were counted, abolition suf-
fered a worse defeat than any proposition. It was a disaster. The
reasons? Perhaps, because I was the only delegate to devote
considerable effort to the campaign; a few others did a bit, but
only a bit. Wayne Whalen, quite properly, was too busy on the
judicial selection proposition. It may have been the Speck case,
the times. At any rate, we lost badly.

One of those who participated most effectively in the debate
on the section relating to preliminary hearings on felony charges
was John M. Karns, Jr., chairman of the Committee on Finance
and Revenue, who, when State's Attorney of his county, had
employed a member of :our. Committee, William Fennoy, as an
investigator. Karns and Fennoy did not look at the preliminary
hearing proposal in the same light. Feeling it important to in-
corporate the views of Karns on this important matter, I elicited
this comment from him, which brought forth some of the "secret
history" of the Convention:

"As you will recall, I testified before your committee and
was also active in debate before the Convention on the inclusion
of a provision requiring a preliminary hearing as a matter of
constitutional right.

"My thoughts on this can be summed up briefly: to my
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knowledge, no other state constitution nor the Constitution of
the United States (see Coleman v. State of Alabama) requires
a preliminary hearing as a matter of constitutional right; addi-
tionally, I felt the matter was adequately covered in the Illinois
Code of Criminal Procedure.

"I understand that the committee did include such a pro-
vision in its report on first reading, largely at the insistence of
my fellow delegate, William Fennoy, who in my opinion, had
some mistaken notions about the efficacy of a preliminary hearing
as an important protection of the rights of accused.

"On first reading, I moved the deletion of the provision
which I recall then carried. In argument supporting my motion,
I advanced the idea that certain investigations are only effective
if brought initially before a grand jury, particularly those deal-
ing with crimes of public officials and certain types of organized
criminal activities such as gambling, and to require preliminary
hearings in such instances would legally destroy the grand jury
as an effective investigative tool in those types of investigations.

"After the provision was initially deleted, Delegate Park-
hurst moved a substitute provision that presently appears as
Paragraph 2, Section 7 of the Bill of Rights. I was curious at
that time about John's interest in these matters and was later
informed that he did this at the request of President Witwer
who, for some reason, was interested in some provision regard-
ing preliminary hearings appearing in the Bill of Rights.

"I might add, the matter was further complicated by the
decision of the Supreme Court in the Coleman case, which held
that a preliminary hearing is a critical stage of the prosecution
and may require the appointment of counsel to an indigent
defendant in some circumstances. It should be noted, however,
that Coleman does not hold that a preliminary hearing is a con-
stitutionally mandated requirement.

"I might add, that I don't particularly have a strong feeling
in the matter since I feel that the provision as written adds
nothing to the requirements already contained in the Illinois
Code of Criminal Procedure. I would assume that this is a right
which the defendant may waive, and in my experience, usually
would waive."

David Stahl, Mayor Daley's administrative assistant, was
one of the most hard-working and effective delegates. At times,
rarely it is true, he strayed from his organization colleagues on
his votes and in the proposals he put forth. Feeling that a per-
sonal note from him might lend intimacy to this narrative, I
wrote to Stahl for his comments. He replied:
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"As your parenthetical note indicates, my activities with
respect to your committee centered principally around the con-
sumer rights issue, although I did introduce several proposals
regarding the arts which, as I recall, were referred to your
committee.

"I suspect that the transcript of the Convention and the
roll call on first reading says all that really needs to be said about
the consumer rights effort. As you will recall, my proposal was
first referred to the Rules Committee where it almost died.
With the intervention of several friends on the Rules Committee
it was referred to the Legislative Committee rather than dying
in Rules. With the consent of George Lewis and yourself, it was
informally reassigned to the Bill of Rights Committee but be-
cause of the excitement which your committee was constantly
creating, it never got a hearing before your committee. The
transcript should reflect President Witwer's impatience with my
amendment as well as the concern he expressed to me that the
whole debate and consideration of the matter not take more than
an hour. As I recollect, we spent an hour and fifteen minutes
on the floor discussing consumer rights although many of those
who spoke for the amendment did much more by way of pre-
sentation of their remarks.

"While I don't regard the loss of the consumer rights sec-
tion as a great calamity, it would have been another reason for
people to vote for the new Constitution. With regard to specifi-
cally what we proposed, I must admit we had a terrible time
getting the right language and I suspect it was defeated because
we didn't ever get the right solution to the semantics problem of
saying what we really meant."

Stahl expressed a dilemma that beset others. If he who was
so articulate - he was chairman of the Convention's Public
Information Committee - had such difficulty, imagine the
difficulty of others.

The delegates were an introspective group, often analyzing
themselves and others as if they were characters in a Russian
novel. Still, they were Americans, with great faith in gadgets
and computers, and thought that statistical tables, question-
naires, polls and mere numbers had great meaning. They, es-
pecially the members of the Bill of Rights Committee, were all
intrigued when rumbles arose as to an ideological rating of
delegates by the young Vice President of the Convention, John
Alexander, somewhat of a political pundit. He took seven pi-
votal issues that were voted on in the course of the first reading
of the Bill of Rights and for each favorable vote on each of
them he gave one point. The perfect liberal would have seven




































